IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES D. STEIN : CVIL ACTI ON
V.

FOAMEX | NTERNATI ONAL, :

INC., et al. : No. 00-2356

MEMORANDUM AND ORDER

J. M KELLY, J. AUGUST , 2001
The Defendants, Foanex |nternational, Inc., Foanmex L.P.
Foanex Carpet Cushion, Inc., Trace International Holdings, Inc.,

Ceneral Felt Industries, Inc., GFl-Foanex and Marshall S. Cogan
(collectively referred to as the “Defendants”), filed a Motion to
Conpel in this case. The Court granted that Mdtion, and ordered
the Plaintiff, Charles D. Stein (“Stein”), to produce the
request ed docunents and, pursuant to Federal Rule of G vil
Procedure 37(a)(4)(A), to pay to the Defendants their reasonable
fees. Counsel for the Defendants filed a Declaration of Costs,
which listed the hourly rates attorneys Gayl e Gowen (“Gowen”) and
Aen Stuart (“Stuart”), as well as the nunber of hours they

wor ked in connection with the Defendants’ Mtion to Conpel.

Stein filed formal Qbjections to that Declaration of Costs.

.  STANDARD OF REVI EW

When a party seeks attorneys’ fees, that party bears the

burden of proving that the request is reasonable. Rode v.

Dellaciprete, 892 F.2d 1177, 1183 (3d Cir. 1990). Once it does,



a court cannot reduce the fee anmount sua sponte. Bell v. United

Princeton Properties, 884 F.2d 713, 719-20 (3d Gr. 1989). |If

the party opposing the fee request objects wth specificity,
however, the Court “has a great deal of discretion to adjust the
fee award in light of those objections.” Rode, 892 F.2d at 1183.

(citing Bell, 884 F.2d at 721).

“The nost useful starting point for determ ning the anount
of a reasonable fee is the nunber of hours reasonably expended on
the litigation multiplied by a reasonable hourly rate.” Hensley,
461 U. S. at 433. The result, known as the “lodestar,” is
presuned to represent a reasonable award of attorney’s fees. 1d.
“[A] reasonable hourly rate is calculated according to the

prevailing nmarket rates in the conmunity.” Smith v. Phil adel phia

Hous. Auth., 107 F.3d 223, 225 (3d G r. 1997). A party is

entitled to conpensation for work that is “useful and of a type
ordinarily necessary to secure the final result obtained.”

Pennsyl vania v. Delaware Valley Citizens’ Council, 478 U. S. 546,

561 (1986). “Hours are not reasonably expended if they are

excessi ve, redundant, or otherw se unnecessary.” Hensley v.

Eckerhart, 461 U S. 424, 433 (1983).

1. DI SCUSS| ON

In the instant case, counsel for Stein objected with

specificity, but only with regard to the nunber of hours billed



by counsel for the Defendants. Accordingly, the Court wll
accept that the hourly rates billed by Gowen and Stuart, $195.00
and $360. 00 per hour, respectively, were reasonable in relation
to the prevailing market rates in the |local community. The Court
must, however, scrutinize the nunber of hours they billed for
their work. Counsel for the Defendants charged the Defendants
fees for four separate docunents: (1) a May 21, 2001 letter
requesting production of the docunents, for which counsel billed
$375.00;* (2) a June 5 letter seeking production of the docunents
and threatening Stein with the filing of a notion to conpel, for
whi ch counsel billed $375.00;2 (3) the Defendants’ Mdtion to
Conpel , for which counsel billed $2,655.00; and (4) the
Defendants’ Reply to Stein’s Response to that Mtion, for which
counsel billed $2,083.50. The Court will discuss each docunent

in turn.

1 The Declaration of Costs stated that Gowen billed one
hour and Stuart billed one-half hour on this docunent. By the
Court’s math, this resulted in a total bill of $375.00. Stein
bel i eves that counsel for the Defendants seek $555.00 in
connection with this docunent. Pl.’s Cbjections to Defs.’ Decl.
of Costs § 7. That nunber would be correct if Stuart had worked
an entire hour on drafting the letter. Because he only worked
one-hal f hour on the letter, however, Stein's statenent is
i ncorrect.

2 See supra note 1



A. The May 21 Letter

The Court finds that counsel for the Defendants spent a
reasonabl e anmount of tinme in drafting the May 21 letter
Al t hough Stein correctly points out that the letter is only two
paragraphs long, it is often the case that it takes nore tinme to
create a docunent than it would take sinply to type or dictate
it. For exanple, in this case, counsel for the Defendants
necessarily had to: (1) reviewthe file of this case to determ ne
whet her counsel for Stein had responded to their letter of My 2,
2001; (2) reviewthe file to determ ne whether Stein had al ready
produced the requested docunents; (3) review the rel evant
procedural rules to ascertain whether they could, as threatened,
file a notion to conpel; and (4) draft and edit the letter
itself. To sinply send the letter without first researching
these itens would be a breach of the duties inposed on counsel in
these matters. To expect litigants to spend only one half-hour’s
worth of work on docunents such as this, as Stein suggests, would
be to encourage the creation of sloppy work product. Cf. Pl.’s
(bj ections to Defs.” Decl. of Costs § 11. @G ven the conplexities
of the instant case, and the responsibility of parties to
research matters fully before threatening their opponents with
the filing of a notion to conpel, the few hours spent generating
this letter were not unreasonable. Counsel for the Defendants

could properly bill their clients $375.00 for that work.



B. The June 5 Letter

The amount of time spent generating the June 5 letter was
unreasonably high but not, as Stein suggests, “unconscionable.”
Id. 1 8 Though this letter is only one paragraph long, it is
not a nmere copy of the May 21 letter. Specifically, this letter
properly recounts counsels’ many attenpts to secure the
production of the requested docunents before witing the letter;
this would have involved taking tinme to reviewtheir files and
records, as well as tinme to nmake certain that Stein had not
produced t he requested docunents since counsel sent the May 21
letter. The June 5 letter does not, however, reflect that
counsel for the Defendants conducted any new |l egal research after
drafting the May 21 letter. Accordingly, the Court finds that
one-quarter hour of Stuart’s tine, and two-thirds of an hour of
GCowen’s tine, is a reasonable anount of tinme to spend on this
letter. Gven their hourly rates, counsel for the Defendants

coul d reasonably have charged $220.00 for this letter

C. The Def endants’ Mbdtion to Compel

The hours spent on the Mdttion to Conpel were unreasonabl e,
but not very nmuch so. Stein correctly notes that neither the

Mbtion nor the Menorandumin Support cite |egal authority,?® and

3 Although the all npbtions are supposed to be acconpani ed
by |l egal authority, certain notions to conpel can be filed
wi t hout an acconpanying brief and can even be granted summarily

5



that the Mdtion does not significantly expand on matters al ready
dealt with in either of the letters previously discussed.
Nevert hel ess, drafting a formal notion to be filed with court
takes sone tinme and requires attention to detail that letters to
opposi ng counsel typically do not. Gven the quality of the work
product this Court often sees, it is reluctant to tell parties to
spend less tine drafting their notions and briefs. |ndeed, many
litigants woul d be better served by spending nore tine
researching, drafting and editing their work. In this particular
case, based on the matters raised in the Mdtion and the tine it
shoul d have taken to draft and edit it, the Court finds that five
hours of Gowen’s tinme and two hours of Stuart’s tinme would have
been reasonable. Based on their hourly rates, the creation of

this Motion reasonably woul d have cost $1, 695. 00.

D. The Def endants’ Reply

Al t hough the Defendants’ Reply is relatively short, it does

evi dence new research done by counsel for Defendants.

by the court without waiting for a response fromthe other party.
Conpare E.D. Pa. R Cv. P. 7.1(c) (“Every notion not certified
as uncontested . . . shall be acconpanied by a brief containing a
conci se statenment of the |legal contentions and authorities relied
upon in support of the nmotion.”), with ED Pa. R GCv. P.

26.1(g) (“Aroutine nmotion to . . . conpel conpliance with a
request for production . . . , wherein it is averred that no
response or objection has been tinely served, need have no
acconpanying brief . . . . The Court may sunmarily grant or deny

such notion without waiting for a response.”).

6



Specifically, Gowen and Stuart had to read Stein’s Response,

eval uate the assertions made therein, and address Stein’s
argunent, anong others, that the Mtion to Conpel should be
deni ed because the original discovery requests had been infornal.
Still, a reasonable anmount of tinme would be one slightly Iess
than that billed by counsel for the Defendants. Accordingly, the
Court finds that four hours of Gowen's tine and one hour of
Stuart’s tinme woul d have been reasonable for the generation of
the Defendants’ Reply, and therefore could reasonably have bill ed

$1, 140. 00 for that work

E. Concl usi on

Based on the total amount of hours worked by counsel for the
Def endants, and after exercising the discretion the Court enjoys
in these matters, the Court finds that counsel for the Defendants
reasonably could have billed their clients $3,430.00 for the work
done in connection with their Mdtion to Conpel. The Court wll
therefore Order Stein to pay that anpbunt to the Defendants,
unl ess either party formally requests a hearing to discuss this

matter further.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES D. STEIN : CVIL ACTI ON
V.

FOAMEX | NTERNATI ONAL, :
INC., et al. : No. 00-2356

VEMORANDUM AND ORDER

AND NOW this day of August, 2001, upon
consideration of the Declaration of Costs filed by the
Def endants, Foamex International, Inc., Foamex L.P., Foanex
Carpet Cushion, Inc., Trace International Holdings, Inc., General
Felt Industries, Inc., GFl-Foanex and Marshall S. Cogan
(collectively referred to as the “Defendants”), and the
bjections filed by the Plaintiff, Charles D. Stein (“Stein”), it
i's ORDERED t hat:
1. Stein shall pay the Defendants $3, 430.00, the Defendants’
reasonabl e expenses incurred in making its Mtion to Conpel.
2. The Court will schedule a hearing on this matter if either
party, within ten (10) days of the date of this Oder, files

a witten request to that effect.

BY THE COURT:

JAMES MG RR KELLY, J.



